Recommendation (No. 180)
concerning the protection of
workers’ claims in the event of
the insolvency of their em-
ployer

The Gencral Conference of the
International Labour Organisation,

Having been convened at Geneva
by the Governing Body of the Inter-
national Labour Office, and having
met in its 79th Session on 3 June
1992, and

Stressing thc importance of thc
protection of workers’ claims in the
event of the insolvency of their em-
ployer and recalling the provisions
on this subject in Article 11 of the
Protection of Wagcs Convention,
1949, and Article 11 of the Work-
men’s Compensation (Accidents)
Convention, 1925, and

Noting that, since thc adoption of

the Protcction of Wages Conven- -

tion. 1949, greater value has becn
given to the rehabilitation of insol-
vent enterprises and that, because of
the social and cconomic con-
sequences of insolvency, efforts
should be madc whcre possible to
rehabilitate entcrpriscs and safe-
guard employment, and

Noting that since the adoption of
the aforementioned standards, sig-
nificant developments have takcn
place in the law and practice of many
Members which have improved the
protcction of workers’ claims in the
event of the insolvency of their em-
ployer, and considering that it would
be timely for thc Conference to
adopt new standards on the subject
of workers’ claims, and

Recognising that guarantee insti-
tutions, if properly designed, afford
greater protection of workers'
claims, and

Having decided upon the adop-
tion of certain proposals with rcgard
to the protection of workcrs™ claims
in the event of the insolvency of

Oversittning

11.O:s rekommendation (nr 180)
om skydd av arbetstagares
fordringar i hindelse av ar-
betsgivarens insolvens

Internationella arbetsorganisatio-
nens allménna konferens.

som har sammankallats till Ge-
neve av styrelsen for Internationella
arbetsbyran och samlats dar den 3
juni 1992 till sitt 79:e mote,

framhaller betydelsen av skydd
for arbetstagares fordringar i héan-
delse av deras arbetsgivares insol-
vens och erinrar om bestimmelserna
i detta dmne i artikel 11 i 1949 ars
konvention (nr 95) om rittsskydd
for 16n och artikel 11 i 1925 ars kon-
vention (nr 17) om ersittning vid
olycksfall i arbetet,

konstaterar att rehabilitering av
insolventa foretag har kommit att
tillmatas storre vikt cfter antagandet
av 1949 ars konvention om ritts-
skydd for I6n och att, pa grund av in-
solvensens sociala och ckonomiska
konsekvenser, anstrangningar bor
goras dar det ar mojligt for att rcha-
bilitcra foretag och trygga sysselsitt-
ning.

konstatcrar att efter antagandet
av namnda instrument har cn bety-
dande utveckling av lagstiftning och
praxis dgt rum i manga medlemssta-
ter, vilket forbittrat skyddet av ar-
betstagares fordringar i hindelse av
deras arbetsgivares insolvens, och
anscr att det dr ratt tid fér konferen-
sen att anta nya normer i &mnct ar-
betstagares fordringar,

finner att garantiinstitut, om de ar
utformade pad ritt sdtt, erbjuder
bittre skydd av arbetstagares ford-
ringar,

har beslutat att anta vissa forslag
angiende skydd av arbctstagares
fordringar i hdndclsc av arbetsgiva-
rens insolvens. en friga som utgor
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their cmployer, which is the fourth
item on thc agenda of the session,
and

Having dctcrmined that these
proposals shall take the form of a
Recommendation  supplemcnting
the Protection of Workers' Claims
(Employer’s Insolvency) Conven-
tion, 1992;

adopts this twenty-third day of
June of the year one thousand nine
hundred and ninety-two the follow-
ing Rccommendation, which may be
cited as the Protection of Workcrs’
Claims (Employer’s Insolvency) Re-
commendation, 1992.

1. Definitions and methods of ap-
plication

1. (1) For the purposes of this Re-
commcndation, the term “insolv-
ency” refcrs to situations in which,
in accordance with national law and
practicc, proceedings have becn
opened relating to an employer’s as-
sets with a view to the collective re-
imbursemcnt of its creditors.

(2) For the purposes of this Re-
commendation, Members may ex-
tend the term “insolvency” to other
situations in which workers® claims
cannot bec paid by reason of the
financial situation of the employer
and in particular to the following:

(a) where the cnterprise has
closed down or ceased its activities
or is voluntarily wound up;

(b) where the amount of the cm-
ployer's assets is insufficient to jus-
tify thc opening of insolvency pro-
ceedings;

(c) where. in the course of pro-
ccedings to recover a worker's claim
arising out of employment, it is
found that the employer has no as-
sets or that these are insufficient to
pay the debt in question;

(d) where the employer has died
and his or her asscts have bcen
placed in the hands of an adminis-
trator and the amounts due cannot
be paid out of the cstate.

(3) The extent to which an em-
ployer’s assets arc subject to the pro-

den fjarde punkten pd motets dag-
ordning.

har faststillt att dessa forslag skall
anta formen av cn rekommendation,
som kompletterar 1992 drs konven-
tion (nr 173) om skydd av arbetsta-
gares fordringar i héndelse av ar-
betsgivarens insolvens, och

antar denna den tjugotredje da-
gen i juni minad nittonhundranit-
tiotvd foljande rekommendation.
som kan kallas 1992 ars rckommen-
dation om skydd av arbetstagares
fordringar (arbetsgivarens insol-
vens).

I. Definitioner och tillimpningsme-
toder

1. DI denna rekommendation
syftar uttrycket “insolvens™ pa situa-
tioner da, i enlighet med nationell
lagstiftning och praxis, foérhand-
lingar har inletts angiendc en ar-
betsgivares tillgdngar med sikte pa
en kollcktiv gottgdrelse av dennes
fordringsigare.

2) Vid tillimpning av denna re-
kommendation kan en medlemsstat
utstricka uttrycket “insolvens™ till
att avse andra situationcr dé arbcts-
tagares fordringar inte kan betalas
pé grund av arbetsgivarens ckono-
miska situation, och sirskilt féljande

a) da foretaget har lagts ner eller
upphort med sin verksamhet eller
avvecklats frivilligt;

b) di arbetsgivarens samlade till-
gangar ar otillrackliga for att berit-
tiga att insolvensférhandlingar in-
leds;

c) da det, under forhandlingar for
att indriva en arbetstagares fordring
som uppkommit i anstillningen,
konstateras att arbetsgivaren saknar
tillgangar eller att tillgongarna ar
otillrickliga for att betala skulden,

d) da arbetsgivaren har avlidit och
hans cller hennes tillgangar handhas
av en boutredningsman och ford-
ringarna inte kan betalas ur kvarld-
tenskapen.

3) I vilken utsrickning en arbets-
givares tillgangar kan vara foremal
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cecdings referred to in subparagraph
(1) should be determined by
national laws, regulations or prac-
tice.

2. The provisions of this Recom-
mendation may be applicd by
means of laws or regulations or by
any other means consistent with
national practice.

I1. Protection of workers® claims by
means of a privilege

Protected claims

3. (1) The protection afforded by
a privilege should cover the follow-
ing claims:

(a) wages, overtime pay, com-
missions and other forms of remu-
ncration relating to work performed
during a prescribed period prior to
the insolvency or prior to termina-
tion of the employment. This period
should be fixed by national laws or
regulations and should not be less
than 12 months;

(b) holiday pay due as a result of
work performed during the year in
which the insolvency or the termina-
tion of the employment occurred,
and in the preceding year;

(c) amounts due in respect of
other types of paid absence, end-of-
ycar and other bonuses provided for
by national laws or regulations, col-
lective agreements or individual
contracts of cmployment, relating to
a prescribed period, which should
not be less than 12 months, prior to
the insolvency or prior to the ter-
mination of thc employment;

(d) payments due in lieu of notice
of termination of employment;

(e) severance pay, compensation
for unfair dismissal and other pay-
ments due to workers upon termina-
tion of their employment;

(f) compensation payable directly
by the employer in respect of occu-
pational accidents and diseases.

(2) The protection afforded by a
privilege might cover the following
claims:

for forhandlingar som avses i under-
punkt 1) bor faststillas genom natio-
nella lagar, foreskrifter eller praxis.

2. Bestimmelserna i denna re-
kommendation kan tillimpas genom
lagar, foreskrifter eller pa annat satt
som ar forenligt med nationcll
praxis.

II. Skydd av arbetstagares ford-
ringar genom formansriitt

Skyddadc fordringar

3. 1) Det skydd som ldmnas ge-
nom forménsritt bor omfatta fol-
jandc fordringar:

a) loner, Overtidsersattning, pro-
visioner och andra slag av ersitt-
ningar hirrérande fran arbete som
utférts under cn bestimd period
fore insolvensen eller anstéllningens
upphdrande. Denna period bor fast-
stillas genom nationella lagar cller
foreskrifter och bor inte vara kor-
tare an tolv manader;

b) semesterlon som harrér fran
arbete det ar insolvensen intriffade
eller anstillningen upphérde och
foregdende ar;

c) ersittning avseende andra slag
av betald franvaro, gratifikationer
vid arets slut och andra gratifikatio-
ner i enlighet med nationella lagar
eller foreskrifter, kollektivavtal cller
individuella anstéllningsavtal, hér-
rérande frdn en bestimd period,
som inte bor vara kortare dn tolv
manader fére insolvensen eller an-
stallningens uphorande;

d) ersittning fér utebliven upp-
sdgningstid;

e) avgangsvederlag, skadestdnd
for uppsdgning utan giltig grund och
annan ersattning som tillkommer ar-
betstagare da deras anstillning upp-
hor,

f) skadestdnd som betalas direkt
av arbctsgivarcn avseende arbets-
skada eller yrkessjukdom.

2) Det skydd som omfattas av for-
mansritt kan dven omfatta foljande
fordringar:
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(a) contributions due in respect of
national statutory social sccurity
schemes, where failure to pay ad-
versely affects workers’ entitle-
ments;

(b) contributions due in respect of
private, occupational, inter-occupa-
tional or enterprisc social protection
schemes independent of national
statutory social security schemes,
where failure to pay adverscly af-
fects workers” entitlements;

(c) benefits to which the workers
were entitled prior to the insolvency
by virtue of their participation in en-
terprise social protection schemes
and which are payablc by thc em-
ploycr.

(3) Claims enumecrated in sub-
paragraphs (1) and (2) that have
been awarded to a worker through
an adjudication or arbitration within
12 months prior to the insolvency
should be covered by the privilege
regardless of the time-limits speci-
fied in those subparagraphs.

Limitations

4. Where the amount of the claim
protected by a privilcge is limited by
national laws or regulations, in or-
der that this amount should not fall
below a socially acceptable level it
should take into account variables
such as the minimum wage, the part
of the wage which is unattachable,
thc wage on which social sccurity
contributions are based or the aver-
age wage in industry.

Claims which fall due after the in-
solvency proceedings have been
opened

S. Where, in accordance with
national laws and regulations. an en-
terprise in respcct of which insolv-
ency proceedings have been opened
is authorisced to continue its activ-
ities, workers’ claims arising out of
work performed as from the date
when the continuation was au-
thorised should not be subject to the
procecdings and should be paid. out
of the funds available. as and when
they fall due.

a) avgifter till nationclla lagstad-
gade socialférsiakringssystem, nar
underlatenhet att betala negativt pa-
verkar arbetstagares rittighcter:

b) avgifter till privata, yrkes- cller
foretagsbaserade  trygghetssystem
som ar oberoende av nationella lag-
stadgade  socialforsakringssystem,
nir underlatenhet att betala negativt
paverkar arbetstagares rittighcter;

c) forméner som arbetstagarna
hade ritt till fore insolvensen gcnom
sitt deltagande i sociala trygghetssys-
tem inom foretaget och som skall be-
talas av arbetsgivaren.

3) Fordringar som raknas upp i
underpunkterna 1) och 2) och som
har tillerkdnts en arbetstagare ge-
nom endom cller cn skiljedom inom
tolv. manader fére insolvensen bér
omfattas av formansratten utan hin-
syn till de tidsbegransningar som an-
ges i dessa underpunkter.

Begriinsningar

4. Nir  fordringsbeloppet  som
skyddas genom forménsratt ar be-
gransat gecnom nationella lagar cller
foreskritter bor, i syfte att beloppet
inte skall understiga en socialt ac-
ceptabel niva, beaktas sadana fakto-
rer som minimilén, forbehallsbelop-
pet vid inférsel. [énen pa vilken soci-
alforsikringsavgifter grundas cller
genomsnittslonen for industrin.

Fordringar som forfaller efter att
insolvensforhandlingar har inletts

5. Nir ett foretag, som ir foremal
for insolvensforhandlingar. i enlig-
het med nationella lagar och fore-
skrifter har bemyndigats att fortsiitta
sin verksamhet. bor arbetstagares
fordringar som uppkommer i arbetc
utfort frin och med dagen di be-
myndigandet skedde inte omfattas
av forhandlingarna och bor de beta-
las av tillgiingliga medel allteftersom
de forfaller.
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Accelerated payment procedures

6. (1) Where the insolvency pro-
ceedings cannot cnsure rapid pay-
ment of workers' privileged claims,
there should be a procedure for ac-
celerated payment to ensure that the
claims are paid, without awaiting the
end of the proceedings, out of avail-
able funds or as soon as funds be-
come available. unless the rapid
payment of workers™ claims is en-
sured by a guarantcce institution.

(2) Accclerated  payment  of
workers™ claims may be ensured as
follows:

(a) the person or institution re-
sponsible for administering the em-
ployer’s assets should pay such
claims as soon as it has becen deter-
mined that they arc genuinc and
payable:

(b)if the claim is contested. the
worker should be able to haveits va-
lidity determined by a court or any
other body with jurisdiction over the
matter. so as to have it paid in ac-
cordance with clausc (a).

(3) The  accelerated payment
procedure should cover the totality
of the claim protected by a privilege,
or at least a part of it to be fixed by
national laws or rcgulations.

I11. Protection of workers’ claims
by a guarantee institution

Scope

7. The protection of workers’
claims by a guarantce institution
should have as wide a covcrage as
possible.

Operating principles

8. Guarantece institutions might
operate according to the following
principlces:

(a) they should be administrat-
ively, financially and legally inde-
pendent of the emplover;

(b) employers should contribute
to financing these institutions. un-
less this is fully covered by the public
authorities;

Paskyndat betalningsforfarande

6. 1) Nir insolvensforhandlingar-
na inte kan tillforsikra c¢n snabb ut-
betalning av arbetstagares formans-
rittsberiittigade fordringar, bor det
finnas ett forfarande for paskyndad
betalning for att siikerstilla att ford-
ringarna betalas av tillgangliga me-
del eller s& snart medel blir tillgang-
liga, utan att avvakta avslutandct av
forhandlingarna. om inte snabb be-
talning av arbetstagares fordringar
garanteras av ett garantiinstitut.

2) En péaskyndad betalning av ar-
betstagares fordringar kan sikerstél-
las pé foljande satt:

a) den person eller institution som
ansvarar for forvaltningen av arbets-
givarens tillgdngar bor betala sddana
fordringar sa snart det har faststiillts
att de ar klara och férfallna;

b) om fordringen ir bestridd, bor
arbetstagaren ha mojlighet att fa
dess giltighet avgjord av en domstol
eller av annat organ med jurisdik-
tion 6ver frgan. sa att den kan beta-
las i enlighet med moment a).

3) Paskyndat betalningsforfaran-
dc bor omfatta hela den formans-
riattsberattigade fordringen eller at-
minstone en. gcnom nationclla lagar
cller foreskrifter faststilld. del av
den.

111. Skydd av arbetstagares ford-
ringar genom ctt garantiinstitut
Tillimpningsomrade

7. Skyddct av arbetstagares ford-
ringar genom ett garantiinstitut bor
ha cn sé vid rickvidd som mojligt.

Principer for verksamheten
8. Garantiinstitut kan verka efter
foljande principer:

a) de bor vara administrativt, eko-
nomiskt och juridiskt oberoende av
arbetsgivaren;

b) arbetsgivarc bor bidra till fi-
nansieringen av dessa institut, om
deninte helt tiicks av offentliga myn-
digheter:
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(c) they should assume their ob-
ligations vis-a-vis protected workers
irrespective of whether any obliga-
tion the cmployer may have of con-
tributing to their financing has bcen
met;

(d)they  should assume a
subsidiary responsibility for the liab-
ilities of insolvent employers in re-
spect of claims protected by the
guarantee and should, by way of
subrogation, be able to act in place
of the workers to whom they have
made payments;

(e) the funds managed by guaran-
tee institutions, other than those
from gencral revenues, may only be
used for the purpose for which they
were collected.

Claims protected by the guarantee

9. (1) The guarantee should
cover the following claims:

(a) wages, overtime pay. commis-
sions and other forms of remunera-
tion rclating to work performed dur-
ing a prescribed period, which
should not bc less than three
months, prior to the insolvency or
prior to the termination of the em-
ployment;

(b) holiday pay due as a result of
work performed during the year in
which thec insolvency or the termina-
tion of the cmployment occurred,
and in the preceding ycar;

(c) end-of-year and other honuses
provided for by national laws or re-
gulations, collcctive agreements or
individual contracts of employment,
relating to a prescribed period,
which should not be less than 12
months, prior to the insolvency or
prior to the termination of the em-
ployment;

(d) amounts due in respect of
other types of paid absence relating
to a prescribed period. which should
not be less than threce months. prior
to the insolvency or prior to the ter-
mination of the employment;

(e) payments due in lieu of notice
of termination of cmployment;

c) de bor ata sig sina forpliktelser
gentcmot skyddade arbetstagare
oavsctt om arbetsgivaren har upp-
fylit eventuella skyldighcter att bi-
dra till deras finansiering:

d) de bor dta sig ett subsidiart an-
svar for insolventa arbetsgivarcs be-
talningsskyldighet for fordringar
som skyddas genom garantin och
bor genom subrogation kunna upp-
trida i stéllet for de arbetstagare till
vilka de har gjort utbctalningar:

e) tillgdngar som forvaltas av ga-
rantiinstitutioner kan, utom vad av-
ser medel som hérrdr frén offentliga
intidkter. anviandas endast for de 4n-
damal for vilka de uppburits.

Fordringar skyddade genom ga-
rantin

9. 1) Garantin bor omfatta fol-
jande fordringar:

a) léner, oOvertidscrsittning, pro-
visioner och andra slag av crsitt-
ningar harrérande fran arbete som
utforts under en bestimd period,
som inte bor vara kortare dn tre mi-
nader fore insolvensen eller anstall-
ningens upphdrande;

b) semesterlon som hérrér fran
arbete det ar insolvensen intriaffade
eller anstallningen upphdrde och
foregiende éar;

¢) gratifikationer vid drets slut och
andra gratifikationer i enlighet med
nationella lagar eller foreskrifter,
kollektivavtal cller individuella an-
stillningsavtal. hiirrérande fran en
bestimd pcriod. som inte bor vara
kortare in tolv minadcr fore insol-
vensen cller anstillningens uppho-
rande;

d) ersittning avseende andra slag
av betald franvaro hiarrérande frin
cn bestimd period, som inte bor
vara kortare an tre manader fore in-
solvensen cller anstéllningens upp-
hérande:

c¢) ersittning for utebliven upp-
sagningstid;
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(f) severance pay, compcnsation
for unfair dismissal and other pay-
ments due to workers upon termina-
tion of their cmployment;

(g) compensation payable directly
by the employer in respect of occu-
pational accidents and diseases.

(2) The guarantec might cover the
following claims:

(a) contributions due in respect of
national statutory social security
schemes, where failure to pay ad-
versely affects workers’ entitle-
ments;

(b) contributions due in respect of
private, occupational, inter-occupa-
tional, or enterprise social protec-
tion schemes indcpendent of
national statutory social security
schemes, where failure to pay ad-
verscly affects workers’ entitle-
ments;

(c) benefits to which the workers
were entitled prior to the insolvency
by virtue of their participation in en-
terprise social protection schemes
and which arc payable by the em-
ployer;

(d) wages or any other form of re-
muneration consistent with this
Paragraph, awarded to a worker
through adjudication or arbitration
within three months prior to the in-
solvency.

Limitations

10. Where the amount of the
claim protected by means of a guar-
antee institution is limited. in order
that this amount should not fall be-
low a socially acceptable level. it
should take into account variables
such as the minimum wage, the part
of the wage which is unattachable,
the wage on which social security
contributions are based or the aver-
age wage in industry.

IV. Provision common to Parts I1
and III

11. Workers or their reprcsenta-
tives should receive timely informa-
tion and be consulted with regard to

f) avgdngsvederlag, skadestand
for uppsdgning utan giltig grund och
annan ersittning som tillkommer ar-
betstagare da dcras anstillning upp-
hor;

g) skadestand som betalas dirckt
av arbetsgivaren avseende arbets-
skada eller yrkessjukdom.

2) Garantin kan dven omfatta fol-
jande fordringar:

a) avgifter till nationella lagstad-
gade socialforsakringssystem, nir
underldtenhet att betala negativt pa-
verkar arbetstagares rittigheter;

b) avgifter till privata, yrkes- cller
forctagsbascrade  trygghctssystem
som dr oberoende av nationella lag-
stadgade  socialforsakringssystem,
nir underlatenhet att betala negativt
paverkar arbetstagares rittigheter;

c)formaner som arbetstagarna
hade ritt till fére insolvensen genom
sitt deltagande i sociala trygghetssys-
tem inom foretaget och som skall be-
talas av arbetsgivaren;

d) l6ncr eller andra slag av ersétt-
ningar i Overensstimmelsc med
denna punkt, som har tillerkiints en
arbetstagare genom en dom eller cn
skiljedom inom tre manader fére in-
solvensen.

Begrinsningar

10. Nir  fordringsbeloppet  som
skyddas genom ett garantiinstitut r
begrinsat bor. i syfte att beloppet
inte skall understiga en socialt ac-
ccptabel niva, beaktas sddana fakto-
rer som minimilon, forbehallsbelop-
pet vid inférsel, 16nen pa vilken soci-
alforsakringsavgifter grundas eller
genomsnittslonen for industrin.

IV. Bestaimmelser gemensamma for
del II och III.

11. Arbetstagare eller decras re-
presentanter bor fa lamplig informa-
tion och konsulteras betriffande in-
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insolvency proceedings which have
been opened and to which the
workers’ claims pertain.

solvensférhandlingar som har inletts
och till vilka arbetstagares ford-
ringar hanfor sig.
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